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By Leo K. Barnes Jr.

Our July 2014 column summa-
rized some of the procedural reforms
adopted in the Commercial Division
intended to streamline practice
there, including an accelerated adju-
dication program, limits on the num-
ber and scope of interrogatories,
staggered court appearances and
modified privilege logs. On April 1,
2015, a series of amendments to the
Commercial Division Rules imple-
ment additional procedural reforms,
including: (1) presumptive limita-
tions on the length and number of
depositions; (2) discovery disputes
must be outlined in a letter to the
Court; (3) an expanded, model com-
pliance conference order; and (4) a
reiteration of the potential for sanc-
tions when misconduct results in
unnecessary delay.

Presumptive limits on the length
and number of depositions
The most significant development

to the Commercial Division practi-
tioner is the addition of Rule 11-d of
the Rules of Practice for the

Commercial Division, an
endorsement of The Chief
Judge’s Task Force on
Commercial Litigation sug-
gestion for a limit of 10 dep-
ositions per side with each
deposition limited to one
seven-hour session. These
limitations are the new pre-
sumptive norm, and can be
altered only by stipulation of
the parties or, pursuant to Rule 11-d(e)
“[f]or good cause shown, the Court
may alter the limits on the number of
depositions or the duration of an
examination.” This limitation should
encourage sufficient pre-deposition
preparation and focus upon the num-
ber and length of each deposition.

Discovery disputes must be outlined
to the Court
Likewise aimed at efficiency,

Amended Rule 14 provides that if
counsel cannot agree on a discovery
issue, both a letter detailing the dis-
pute and a request for a telephone con-
ference with the Court should be sub-
mitted prior to filing a motion. As a
foundation for this new amendment,

the report prepared by The
Chief Judge’s Task Force on
Commercial Litigation
observed that: “Letter sub-
missions are often the most
effective way to present dis-
covery disputes: they are
cheaper and more efficient
than formal motions, and
more balanced and less sub-
ject to ‘ambush’ than oral

presentations at conferences.“
The Rule 14 letter, “not exceeding

three single-spaced pages,” must
demonstrate that the disputing par-
ties conversed in good faith and
detail the nature of the dispute. An

adversary then has four business
days to submit a responsive letter,
also limited to three single-spaced
pages. After the submission of let-
ters, the Court will schedule a tele-
phone or in-person conference
addressing the discovery issues.
Administrative Order of the Chief
Administrative Judge of the Courts,
AO-033-15 (January 9, 2015).
Armed with the parties’ position in
writing in advance of the conference,
the Justice or Law Clerk will be able
to address the issues with counsel
with a firm grasp on the pertinent
details, hopefully avoiding the cost
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In personal injury and medical mal-
practice cases, independent medical
examinations are essential discovery
tools. In fact, often times, an independ-
ent medical examination is a defen-
dant’s most powerful discovery tool.
CPLR §3121 provides that when the
mental or physical condition of a party
is in controversy, any party, usually the
defendant, may serve notice and direct
that the injured party submit to a phys-
ical and/or mental examination by a
designated provider, and Uniform Rule
202.17 permits a defendant to have a
plaintiff examined by a doctor selected
to evaluate the plaintiff’s medical con-
dition. The language in standard pre-
trial stipulations and orders usually
sets forth that the independent medical
examination(s) must be held within 30
to 45 days after the plaintiff’s deposi-
tion. The statute and rules, however,
are silent on the issue of whether or not
the injured party is entitled to repre-
sentation at the examination and, if
permitted, what, if anything, can be
done with the firsthand information,
audio recording and video footage
obtained by the representative during
the exam.
Because they are performed in the

course of litigation by a
defense expert, plaintiffs’
attorneys view them as an
adversarial process and assert
that they can, and should,
attend the independent med-
ical examinations of their
clients. While the civil rules
do not explicitly grant a party
the right to have their attorney
present during the examina-
tion, New York courts have generally
permitted an attorney to attend, provid-
ed that he/she does not interfere with
the examination. Jakubowski v. Lengen,
86 A.D.2d 398 (4th Dep’t 1982);
Ramsey v. New York University Hosp.
Center, 14A.D.3d 349 (1st Dep’t 2005).
An independent medical examination

surely is not an adversarial process in the
same respect as a deposition or hearing.
Defense counsel very rarely attends.
The independent medical examination
consists of objective medical tests iden-
tical to those performed during a typical
medical examination, and involves stan-
dard inquiries relating to the mechanism
of injury and to the nature and extent of
the plaintiff’s treatment and symptoma-
tology. Pre-accident medical history and
past medical procedures are discussed
and clinical observations are taken.And,
while there are unquestionably some

exceptions, the vast majority
of medical examiners uphold
high standards of profession-
alism, recognizing that they
will face rigorous scrutiny
under cross examination at
trial and that they are not
immune in their capacity as an
independent medical examin-
er from disciplinary action by
licensing boards and/or crimi-

nal tribunals.
Of course, it is a plaintiff’s attor-

ney’s responsibility to explore during
discovery, and to exploit during trial,
the manner in which the independent
medical examination was performed,
its efficacy and the independent med-
ical examiner’s purported bias towards
the defense. So, following the inde-
pendent medical examination, a copy
of a report detailing the examination
process, which specifies with particu-
larity the questions asked and the tests
performed as well as the injured
party’s responses and the examiner’s
findings, along with a recitation of the
examiner’s credentials, is provided to
plaintiff’s attorney. This is typically
done within 30 days of the examina-
tion but certainly well in advance of
trial. And, as if all of that information
is not enough, the plaintiff’s attorney

also has the benefit of obtaining from
their client his/her own account of
exactly what transpired during the
examination. Of course, the point is
that the examination is not conducted
in a defense bubble. Virtually every
aspect of the examination is disclosed
and can be used by an adept trial attor-
ney to discredit the medical examiner
during cross examination at trial.
Nevertheless, some plaintiffs’ attor-
neys are eager to attend the examina-
tion because they want more. They
want to document it, either simply by
observing or by taking notes or
through the use of audio and/or
audio/visual recording devices, with
the hopes of obtaining even more
information which can be used to suc-
cessfully oppose a threshold motion or
to bolster cross examination at trial.
Since defense counsel cannot appear

at examinations of plaintiffs by their
treating physicians, and since the rules
do not require that plaintiff provide
expert disclosures for treating physi-
cians, independent medical examiner’s
objective medical findings and opin-
ions play a key role in the defense
counsel’s evaluation of a case. Further,
although Arons v. Jutkowitz, 9 N.Y.3d
393 (2007) permits defense counsel to

PERSONAL INJURY LITIGATION

Rebecca K. Devlin

Propriety of Conduct at Independent Medical Examinations

(Continued on page 28)

Eng Appoints Addabbo as Chair of Committee
Dominic L. Addabbo, Esq. has been appointed Chair of the Committee on

Character and Fitness for the Second, Tenth, Eleventh and Thirteenth Judicial
Districts. The appointment by the Honorable Randall T. Eng, Presiding Justice
of the Appellate Division, Second Department, is for a term of four years com-
mencing January 1, 2015. Mr.Addabbo is a partner in the law firm ofAddabbo
& Greenberg located in Forest Hills, Queens. He succeeds Vincent G. Berger,
Jr., a member of the Suffolk County BarAssociation, who was appointed Chair
of the Committee by then Presiding Justice A. Gail Prudenti in December
2006. Mr. Berger continues to serve as a member of the committee.
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interview a plaintiff’s treating physi-
cian ex parte, it does not compel the
physician to cooperate. Given this not-
so-level playing field, it is imperative
that defense counsel pay particular
attention to attempts by plaintiffs’ attor-
neys to overstep the bounds of permis-
sible conduct at these examinations. 
The presence of a plaintiff’s attorney,

or representative, at the independent
medical examination, particularly one
who is recording or videotaping, is an
interference and the practice should be
vehemently opposed by defense coun-
sel on that basis. This is because it not
only introduces an adversarial element,
turning the examining room into a hear-
ing room (see Mertz v. Bradford, 152
Ad2d 962 (4th Dep’t 1989), but also
because it hinders the candid exchange
of information between the allegedly

injured plaintiff and the examiner.
Further, in addition to interfering with
the examination, documentation of the
examination by the plaintiff’s attorney
may turn the plaintiff’s attorney into a
witness in contravention of Rule 3.7 of
the Rules of Professional Conduct,
which specifically prohibits lawyers
from acting as advocates at a trial in
which the lawyer is likely to be a nec-
essary witness, with limited exceptions.
The independent medical examina-

tion is a defense counsel’s opportunity
to thoroughly evaluate those injuries
that are in controversy in the action. At
the very least, defense counsel should
object to the presence of a plaintiff’s
attorney, or representative, at the exam-
ination. Defense counsel should, as a
matter of course, always object to any
audio and/or video recording of the

examination. There is no statutory
authority for the practice and there is a
body of case law disfavoring or pro-
hibiting it absent a showing of “special
or unusual circumstances.” See
Savarese v. Yonkers Motors, 205 A.D.2d
463 (1st Dep’t 1994); Lamendola v.
Slocum, 148 A.D.2d 781 (3rd Dep’t
1989); Parsons v. Hytech Tool & Die,
241 A.D.2d. 936 (4th Dep’t 1997);
Mosel v. Brookhaven Mem. Hosp., 134
Misc.2d 73 (Sup. Ct. Suffolk County
1986). If footage has been taken by, or
on behalf of, a plaintiff at an independ-
ent medical examination, defense coun-
sel should immediately demand copies
of all recordings, regardless of format.
And if a plaintiff’s attorney appears at
an independent medical examination
and then seeks to utilize his/her own
observations to attack the credibility of

the independent medical examiner,
either in opposition to a motion or dur-
ing cross examination, thereby turning
himself/herself as a witness, defense
counsel must consider the submission
of a motion to disqualify that attorney.
The disqualification of an attorney is
addressed to the sound discretion of the
court, and any doubts are to be resolved
in favor of disqualification. See Stober
v. Gaba & Stober, P.C., 259 A.D.2d 554
(2nd Dep’t 1999).

Note: Rebecca K. Devlin, Esq. is an
associate at Lewis Johs Avallone Aviles,
LLP.  She represents clients in all facets
of casualty defense litigation, including
construction accidents, premises liabili-
ty, products liability, municipal liability
and vehicular negligence.  She can be
reached at 631-755-0101.
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objectant preparing to take SCPA §
1404 examinations.
Just as the testator’s prior testa-

mentary instruments and the attor-
ney-draftsperson’s estate-planning
files are discoverable in the SCPA §
1404 phase of a probate proceeding,
so too are documents concerning
communications to which the testator
and beneficiaries under the pro-
pounded will were parties.v Such
documentation speaks to a testator’s
capacity to make a will and the
involvement that the beneficiaries of
an alleged testamentary instrument
had in the testator’s affairs, as well as
the undue influence and fraud that the
beneficiaries may have practiced
upon the testator.vi It should, there-
fore, be requested before SCPA §
1404 examinations commence.
Similarly, a potential objectant should

demand production of the testator’s
financial records, including documenta-
tion concerning transfers, gifts, benefici-
ary designations, and conveyances from
the testator to a beneficiary under the
propounded will.  The testator’s finan-
cial records oftentimes speak to the tes-
tator’s involvement in his or her own
financial affairs and the participation of
the beneficiaries therein, which are rele-
vant to potential capacity and undue
influence objections.vii Thus, a potential
objectant would be well served to make
a request for the testator’s financial
records in advance of the SCPA § 1404
examinations.
Finally, the Surrogate’s Courts have

recognized that a potential objectant is
entitled to broad discovery concerning
a testator’s medical condition before
conducting SCPA § 1404 examina-
tions, as the testator’s medical condi-
tion is relevant to potential capacity
and undue influence objections.  The
underlying rationale is that, “under
present law, where only one examina-
tion of full scope is allowed of the
attesting witnesses, the potential objec-
tant should be permitted to be
informed of [the testator’s] medical
condition before [conducting the]
examinations.”viii As a result, a request
should be made for the testator’s med-
ical records, as well as HIPAA-compli-
ant authorizations to obtain the same
directly from the testator’s healthcare
providers, before conducting SCPA §
1404 examinations.ix

While the categories of documents
discussed above are not, by any means,
exhaustive, they do provide a good
starting point for discovery requests
that should be made in the pre-objec-
tion phase of a probate proceeding.  To
the extent that such disclosure is avail-
able before commencing SCPA § 1404
examinations, potential objectants in
SCPA § 1404 discovery should seek it
in order to ensure that the 1404 exami-
nations are as valuable as possible.

Note: Robert M. Harper is an associ-
ate in the trusts and estates department
at Farrell Fritz, P.C.  He serves as a
Co-Chair of the Bar Association’s
Surrogate’s Court Committee; an

Officer of the Suffolk Academy of Law;
and is a Special Professor of Law at
Hofstra University.

i S.C.P.A. § 1404.
ii Matter of Ettinger, 7 Misc.3d 316 (Sur. Ct.,
Nassau County 2005).
iii Matter of Manoogian, N.Y.L.J., Mar. 7,
2014, at 36 (Sur. Ct., New York County).
iv Matter of Soluri, N.Y.L.J., Aug 23, 2013, at
39 (Sur. Ct., Nassau County).
v Matter of Young, N.Y.L.J., Oct. 27, 2014, at
27 (Sur. Ct., New York County); Matter of

Demetriou, 2013 N.Y. Misc. LEXIS 4058
(Sur. Ct., Nassau County 2013).
vi Matter of Delisle, 149 A.D.2d 793 (3d
Dep’t 1989).
vii Matter of Bernstein, N.Y.L.J., May 3,
2000, at 32 (Sur. Ct., Nassau County);
Matter of Kortchmar, N.Y.L.J., Jan. 31,
1992, at 29 (Sur. Ct., Westchester County).
viii Ettinger, supra.
ix Matter of Augustatos, N.Y.L.J., June 12,
2009, at 43 (Sur. Ct., Queens County);
Matter of Riccardi, N.Y.L.J., June 28, 2010,
at 26 (Sur. Ct., Bronx County).

Secord Department Website (Continued from page 8)
Motions” from the home page.  From
the home page, I can also follow up the
date of oral argument of the appeal
under “Calendars” and later the deci-
sion under “HTML Format Appeals.” 
The Appellate Division used to have

a link to old appellate briefs, which
could be accessed from the home page.
It was a legal publisher, not the court,
which was updating that site.  The legal
publisher at some point stopped updat-
ing and the link was taken down.
However, if you Google the Appellate
Division, you can still get the “Briefs”
link which may provide you with some
research material.  The briefs are text-
searchable.
Another great resource is the “Legal

Research Portal” accessed from the
Archive page links.  From there, you
get links to various comprehensive,
federal, state, agency, legislative, local,
ethics and miscellaneous sites.
Examples of links are bill jackets and
NYC local laws.
On the home page, there is a “con-

tact us” link.  There are addresses,
phone numbers, fax numbers and email
addresses for various department in the
Second Department.  I have had very

quick responses to my emails.  The
home page also has a “Links” link
which brings you to various sites
including the new Appellate Term,
Second Judicial Department, website
which has calendars, decisions, forms
and rules.
In conclusion, the Appellate Division,

Second Department website is a wealth
of information.  I have not even touched
on the FAQ’s, forms, rules and Official
Reports Style Manual.  The next time
you have an appeal, check with the web-
site before calling the Court.  Your
answer may be there.

Note: Paula J. Warmuth is a partner
at Stim & Warmuth, P.C.  The firm
engages primarily in commercial liti-
gation and appeals. She is a graduate
of St. John’s University School of Law
with a degree of Juris Doctor - cum
laude.  She is co-chair of the Appellate
Practice Committee.

1 76 AD3d 144 (2nd Dept. 2010).
2 In the Matter of MICHAEL O.F.
ADMINISTRATION FOR CHILDREN’S
SERVICES v Fausat O., 101 AD3d 1121
(2nd Dept. 2012).
3 Matter of Michael O.F. (Fausat O.).
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